I. INTRODUCTION
The topic of homosexual activity, specifically the right to participate in sodomy, is one of the most hotly debated topics both in the United States and abroad. Vastly disparate approaches to this topic have been taken in the United States and in Nicaragua.
The United States' approach toward homosexual activity has become increasingly liberal. 3 In the past ten years, even the nine states steadfastly maintaining statutes that criminalize homosexual activity, specifically sodomy, have begun to repeal the statutes in landmark decisions. 4 These decisions culminated in the Lawrence v. Texas decision on June 26, 2003.5 The decisions in the United States have predominantly focused on the right to privacy in sexual activities. 6 In deciding Lawrence, the Court stated, "Our obligation is to define the liberty of all, not to mandate our own moral code." 7 In contrast to this broadening of legally acceptable homosexual activities in the United States, Nicaragua has been moving in the opposite direction. 8 In 1992, a proposal was made during a session of the Nicaraguan Assembly that Article 205 of the 1974 Penal Code, which prohibited practicing homosexual activity in a "scandalous manner," be deleted. 9 Instead, Article 205 was actually broadened to include not just the practice of homosexual behavior, but "inducing, promoting or propagandizing" homosexual behavior. I0 A challenge was raised to this broadening of the penal code, but it was cursorily denied and the Nicaraguan court ruled that the "sin is the scandal."" Both the United States and Nicaragua make a connection between privacy and the practice of homosexual activities. The United States' repeal of statutes precluding homosexual activity is based upon Fourth and Fourteenth Amendment rights to privacy.1 2 Nicaragua, in broadening its penal code, continues to focus on the "publicity" or "scandalous nature" of homosexual activity.1 3 Despite the interest in both privacy and publicity, the two countries come to very different conclusions. These diametric positions are interesting in and of themselves and, given the latest decision in Lawrence, as well as the growing Nicaraguan population in the United States, germane and topical. 4 Part II of this Note will discuss the evolution of the right to privacy in the United States as it relates to all sexual matters -not just the practice of homosexual activity. It will examine the gradual movement and evolution of the right to privacy in sexual matters and its abrupt halt with the Bowers v. Hardwick decision, which relates specifically to homosexual activity.' 5 will then explore the statutes in various states criminalizing homosexual activity and their purported purposes, briefly discuss the general bias against homosexuals in the United States, and ways in which the United States has attempted to "legislate morality." Finally, Part HI will trace the repeals of statutes criminalizing homosexual activity in various states, culminating in the most recent decision in Lawrence v Texas in June, 2003.16 Part ImI of this Note will address the existence of a right to privacy and the "moral majority" in Nicaragua. The intended purpose of the original 1974
Penal Code in Nicaragua, specifically Article 205, will be examined, as well as the broadening of the Article during the 1992 Assembly Session and the ways in which the expansion may touch the lives of homosexuals and others in Nicaragua. Consideration will be given to several influential traditions and trends in Nicaragua, reflected in the broadening of the penal code. Part III will also examine the adjudication of morality in Nicaragua and how that adjudication led to the failure of the challenge to the broadening of the penal code.
Part IV of this Note will provide some brief reflections on the international arena and will endeavor to present some examples of the various ways that other countries are dealing with the issue of legalizing (or not legalizing) homosexual activity. This section of the Note is intended to present some brief examples of the assorted methods by which members of the international community address the treatment of homosexual activities.
In conclusion, Part V will offer some general observations on the policies in effect in both the United States and Nicaragua. Concerns and questions regarding the future of this issue in each country will be considered. Finally, a brief mention will be made of the ironically similar results.
H1. THE EVOLUTION OF THE RIGHT TO PRIVACY IN THE UNITED STATES

A. The Evolution of the Right to Privacy Relating to Sexual Matters Not
Encompassing Homosexual Activity drug, medicinal article or instrument for the purpose of preventing conception., 20 The appellant had advised married individuals in the use of contraceptive devices. 2 ' The Griswold Court stated that the Fourth Amendment "affirms the 'right of the people to be secure in their persons, houses, papers, and effects against unreasonable searches and seizures." 22 The Court further found that the Fifth Amendment "enables the citizen to create a zone of privacy which government may not force him to surrender to his detriment., 23 The Griswold Court held that the marital relationship lies "within the zone of privacy created by several fundamental constitutional guarantees." 24 The Court further found that marriage was a "right of privacy older than the Bill of Rights" and responded to the question of whether the Court would "allow the police to search the sacred precincts of marital bedrooms for telltale signs of the use of contraceptives" with the answer that "[tihe very idea is repulsive., 25 In making this decision, the Court referred to precedent establishing a certain level of liberty within the "private realm of family life [,] " 26 such as was established in Pierce v. Society of Sisters 27 and Meyer v. Nebraska. 28 Having established this level of privacy in the realm of family life, the Court stated that it was "difficult to imagine what is more private or more intimate than a husband and wife's marital relations.' 2 9
The Court reminded the parties that it was well established that a state could make a significant encroachment upon personal liberty only when the state could "show[] a subordinating interest which is compelling." ' 30 The Griswold Court refused to accept the State's argument that the statute would help "prevent the indulgence by some in ... extra-marital relations.", 31 Having declared the statute to be an unacceptable way for the State to express its interest in safeguarding fidelity and having determined that the statute infringed upon the privacy of the marital relationship, the statute was found unconstitutional and in violation of the Fourth Amendment. 32 20. CoNN. GEN. STAT The Court's decision in Griswold helped pave the way for acknowledgment of a sphere of privacy surrounding sexual matters. While Griswold only applied to the use of contraceptive devices by married couples, less than ten years later the Court enlarged that sphere of privacy and the conception of the right to privacy. 33 Eisenstadt v. Baird expanded the right to use contraceptive devices to unmarried people. 34 The appellant was convicted of providing vaginal foam to an unmarried woman at the end of a lecture. 35 The distribution of the contraceptive foam was in violation of Massachusetts law 36 , which forbade the distribution of contraceptive devices to anyone not acting in accordance with the terms of Massachusetts General Law. 37 The Eisenstadt Court found that "[i]f the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child. A registered physician may administer to or prescribe for any married person drugs or articles intended for the prevention of pregnancy or conception. A registered pharmacist actually engaged in the business of pharmacy may furnish such drugs or articles to any married person presenting a prescription from a registered physician.
A public health agency, a registered nurse, or a maternity health clinic operated by or in an accredited hospital may furnish information to any married person as to where professional advice regarding such drugs or articles may be lawfully obtained.
This section shall not be construed as affecting the provisions of sections twenty and twenty-one relative to prohibition of advertising of drugs or articles intended for the prevention of pregnancy or conception; nor shall this section be construed so as to permit the sale or dispensing of such drugs or articles by means of any vending machine or similar device. 38. Eisenstadt, 405 U.S. at 453. appellate court's assessment that such a legislative plan "conflicts with fundamental human rights." 39 Like the Griswold Court, the Eisenstadt Court considered whether or not the State had the requisite compelling interest to allow intervention in such private matters. 4° The Court noted that the "legislative purposes that the statute is meant to serve are not altogether clear.", 4 ' However, the Court looked at previous cases and determined that the State of Massachusetts intended to prevent the distribution of contraceptive devices that might be dangerous as well as "protect morals through 'regulating the private sexual lives of single persons.' 4 2 The Court determined that the statute's purpose could not be reasonably' regarded as the deterrence of premarital sex. 43 Neither could the statute be reasonably regarded as a health measure. 44 Eisenstadt further expanded the sphere of privacy in sexual relations by acknowledging that not only married individuals, but also unmarried individuals, had a right to privacy in their sexual relations. 45 Roe v. Wade expanded the right to privacy even further with its decision legalizing abortion in 1973. 6 The "principle thrust" of the attack on the statute preventing legal access to an abortion was appellant's contention that the statute violated "the concept of personal 'liberty' embodied in the Fourteenth Amendment[] ... in personal, marital, familial, and sexual privacy said to be protected by the Bill of Rights or its penumbras .... "4' The Court determined that the statute, which made no exception for incidents where the mother's life was at stake, swept "too broadly" and could not "survive the constitutional attack... upon it .... , 8 Who is entitled to privacy in their sexual relations was further expanded in Carey v. Population Services Int 1. 49 This case challenged the constitutionality of a New York law prohibiting, in part, the sale of contraceptives to minors. 5 Any person to sell or distribute any instrument or article, or any recipe, drug or medicine for the prevention of conception to a minor under the age of sixteen years; the sale or distribution of such to a person other than a minor under the age of sixteen years is authorized only by a licensed pharmacist but the advertisement or display of said articles, within or without the premises of such pharmacy, is hereby prohibited.
[Vol. Finally, the Court held that "the right to privacy in connection with decisions affecting procreation extends to minors as well as to adults."
54
Carey demonstrated the Court's increased willingness to expand the sphere of privacy found around the sexual relations of individuals and further restricted attempts of the State to "legislate morality." By acknowledging minors' rights to privacy in sexual matters, the Court created the impression that the right to privacy in sexual matters was for everyone, until its decision in Bowers v. Hardwick.
B. Drawing the Line: The Bowers v. Hardwick Decision
After the Griswold, Eisenstadt, Roe, and Carey decisions, the Court seemed to have successfully "delinked" the constitutional protection of privacy in sexual matters from procreation. 56 The Court's previous decisions created a sliding scale of protection for various sexual activities. 57 By the time of the Bowers decision, the Court had granted its protection to "nonprocreative contraceptive marital intercourse; nonprocreative contraceptive nonmarital intercourse; abortion; and non-nuclear family living arrangements. '58 The
Court had refused to protect incest, commercial sex, intergenerational sex and forcible sex.
59
In reviewing this laundry list of sexual rights, it would seem that homosexual activity would fall closer to the protected categories of non-nuclear family living arrangements and non-procreative, non-marital intercourse than to commercial sex or forcible sex. However, Bowers dispelled any illusion held 51 by the gay community in the United States that they too were moving toward a greater equality. 6° Bowers made it very clear that the Court had finally found a clear line to delineate between "acceptable" and "unacceptable" sexual activities, and that homosexual activity would not fall into a protected sphere of privacy. 6 1 In rendering the decision in Bowers, Justice White referred to Hardwick's fundamental rights claim as "at best, facetious" 62 and found that there was a basis in a "presumed belief of a majority of the electorate in Georgia that homosexual sodomy is immoral and unacceptable. 63 In Bowers, "Bowers... and... Hardwick ... were forever joined as a couple" when Hardwick challenged the constitutionality of Georgia's application of its criminal sodomy law to consensual oral sex between two adult men.
64
Hardwick was charged with violating the Georgia statute 65 criminalizing sodomy by engaging in what the Court referred to as "that activity" in his own bedroom. 66 Hardwick sued in federal court, challenging the constitutionality of the statute. 67 Hardwick "asserted that he was a practicing homosexual" and that the statute, "as administered by the defendants, placed him in imminent danger of arrest, and that the statute... violate[d] the Federal Constitution. 68 The court of appeals reversed the district court and held that the statute "violated respondent's fundamental rights because his homosexual activity is a private and intimate association that is beyond the reach of state regulation by reason of the Ninth Amendment and the Due Process Clause of the Fourteenth Amendment. 6 9 The Supreme Court reversed the court of appeals' decision. 70 The Court narrowed the issue in Bowers to the question of whether the Constitution created a "fundamental right upon homosexuals to engage in sodomy and hence invalidates the laws of the many States that still make such conduct illegal and have done so for a very long time. 71 The Court disposed of the respondent's claim that consensual homosexual activity, even if not condoned by law, should not be prosecuted when it occurred in the privacy of one's home with the assertion that "[v]ictimless crimes ... do not escape the law where they are committed at home., 78 The Court then proceeded to compare this consensual sexual activity to such "victimless crimes" as the use of illegal drugs. 79 In an astounding leap, the Court also compared consensual homosexual activity between adults to other reviled and criminal sexual acts committed in the home such as incest. 8°F inally, in determining whether or not there was a rational basis for such a law in Georgia, the Court returned to its perch on the moral high ground and proselytized that the law was based upon the "belief of a majority of the electorate in Georgia that homosexual sodomy is immoral and unacceptable. ' the Bowers decision, as part of a revision of criminal law.
8 3 Prior to the revision, the statute had proscribed "crimes against nature" with persons or animals, rather than specifying activity between individuals of the same sex.8 4 The revised statute, under Section 45-5-505(1), provided that a "person who knowingly engages in deviate sexual relations or who causes another to engage in deviate sexual relations commits the offense of deviate sexual conduct. ' 8 5 The term "deviate sexual relations" is defined as "sexual contact or sexual intercourse between two persons of the same sex or any form of sexual intercourse with an animal., 8 6 Kentucky instituted its statute barring homosexual conduct in 1974. this statute, Section 510.100, prohibited "deviate sexual intercourse with another person of the same sex" and specified that the "consent of the other person shall not be a defense., ( [P]enetration of the vulva, anus, or mouth of one person by the penis of another person, penetration of the vulva or anus of one person by any body member of another person, or penetration of the vulva or anus of one person by any foreign instrument or object manipulated by another person for the purpose of arousing or gratifying the sexual desire of either party. Any penetration, however slight, is sufficient.
Id.
87. Ky. REv. STAT. ANN. § 510.100 (Michie 1974).
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(2) The penetration, however slight, of the vagina or anus of an animal or a person by any body member of a person of the same sex or an animal.
(b) Sodomy is a Class A misdemeanor. 88 Finally, in 1989, Tennessee criminalized homosexual practices in its pointedly named Homosexual Practices Act found in the Tennessee Code at Section 39-13-510. 89 The Act made it a Class C misdemeanor for a person to engage in consensual penetration, as defined by Section 39-13-501(7), with a person of the same sex. 9 0 The statute section in question defined sexual penetration as:
[Slexual intercourse, cunnilingus, fellatio, anal intercourse, or any other intrusion, however slight, of any part of a person's body or of any object into the genital or anal openings of the victim's, the defendant's or any other person's body, but emission of semen is not required. 91 The common thread among all of these statutes is, of course, not just the specific prohibition of sodomy, as might have been common in the earlier half of the century, but sodomy as practiced between two persons of the same sex.
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D. A Brief Overview of General Bias Against Homosexuality in the United States: Its Presence in the Courts and in the Population
Between the time of the United States' independence and 1830, all thirteen of the original states adopted laws making sodomy a serious offense. 93 After 1900, sodomy, which had traditionally been considered "a crime only men could commit," began to be prosecuted as a crime when committed by women as well as men. 94 After World War I there was a distinct shift in the understanding of sodomy explicitly associating its performance with homosexuality. 95 Additionally, both sodomy and homosexuality began to be associated with child molestation and "sexual psychopathy., 96 The 1930s saw a "boom" in the arrests of homosexuals for public activities such as "kissing, groping, fondling and even hand holding in public or semipublic places.
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Sodomy law enforcement became even more prevalent with the advent of the concept of homosexual men as "'sexual psychopath[s]' -the aggressive male who could not control his impulses and threatened children. 9 8 In response to this new vision of the homosexual male, many states instituted "sexual psychopath" laws permitting states to "incarcerate offenders for indeterminate periods of time." 99 These laws likely did indeed punish some "sexual psychopaths," but also incarcerated homosexual men indulging in consensual homosexual activities with other adult men. The social arguments against the homosexual community are legion. Some of the most common arguments are: "homosexuality is unnatural;" it "attacks the family;" the "Bible condemns homosexuality;" and "homosexuals recruit young people."' 0 3 Reflections of these arguments can be seen in public opinion polls taken over the last thirty years. For example, in 1973, between 35 and 45% of the population expressed a distinct bias against homosexuals, including 35% that believed homosexuals should not be "allowed to speak." ' 4 A telephone survey of a random sampling of U.S. adults revealed that 64% of those polled believed homosexuality to be "just plain wrong" and 50% expressed that "male homosexuals are disgusting. The homophobic feelings in the United States are reflected in every aspect of life in the United States. For example, in 1993, 85% of teachers opposed integrating gay, lesbian and bisexual themes into their curricula; and in San Francisco, California, in 1994, a poll revealed that "18% would fire, 27% would refuse to hire, and 26% would refuse to promote a person they perceived to be lesbian, gay, or bisexual."' 1 6
States continue to perpetuate discrimination against gay and lesbian individuals. A gay columnist noted in her online column that, in Florida, "[y]ou can do 60 days in... jail and be fined $500 for breaking the legal prohibition on cunnilingus, fellatio or anal coitus, pardon my Latin."' 0 7
Finally, the FBI reported in its annual statistics on hate crimes that, in the year 2002, 16.6% (1,244) of the victims were targeted "because of their actual or perceived sexual orientation. When heterosexual psychologist George Weinberg coined the term "homophobia" in the late 1960s, it was used "to label heterosexuals' dread of being in close quarters with homosexuals as well as homosexuals' self loathing." ' In Commonwealth of Kentucky v. Wasson, the court ruled that the statute criminalizing homosexual activity in Kentucky was in violation of the state's constitutionally granted rights to privacy." 5 The defendant had been arrested and charged after he allegedly solicited an undercover policeman to engage in deviate sexual intercourse in violation of Section 506.030.116 The activity would have occurred between consenting adults and with no offer of financial gain for participating in the activity. 1 7 Wasson moved to dismiss the charges on the grounds that a statute, which criminalizes sexual behavior between consenting adults even if the act takes place in the privacy of a home, violates the Kentucky Constitution as "(1) an invasion of a constitutionally protected right of privacy; and (2) invidious discrimination in violation of constitutionally protected rights to equal treatment." ' " 8 The district court held that the statute violated Wasson's right to privacy and dismissed the charge." 9 The appellate court affirmed and added that the statute "infringed upon equal protection guarantees found in the Kentucky Constitution." 12 0 The Kentucky Supreme Court recognized that the decision had been made by the lower courts solely based upon state constitutional issues and, therefore, confined its decision to the same. The Commonwealth's position was based purely upon the argument that homosexual activity is "immoral," arguing that "the majority... has the right to criminalize sexual activity it deems immoral."' 122 1909) ). "Let a man therefore be everso abandoned in his principles,... provided he keeps his wickedness to himself, and does not offend against the rules of public decency, he is out of the reach of human laws." Id.
128. Id. at 497 (quoting Loving v. Virginia, 388 U.S. 1, 87 (1967)). "[The Court] recognized that a contemporary, enlightened interpretation of the liberty interest involved in the sexual act made its punishment constitutionally impermissible." Id. Loving removed the criminalization of miscegenation (marriage or intercourse between the races), which, the court points out here, had "ancient roots" similar to those "ancient roots" referred to in Bowers. Id No man to be disturbed but by law. That no man shall be taken or imprisoned, or disseized of his freehold, liberties or privileges, or outlawed, or exiled, or in any manner destroyed or deprived of his life, liberty or property, but by the judgment of his peers or the law of the land.
The Plaintiffs asserted that since this provision has always been "substantially identical" with the Fifth and Fourteenth Amendments of the U.S. Constitution, the right to privacy in Tennessee should only protect those rights protected by the federal right to privacy -marriage, procreation, and child rearing.
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The court reminded the parties it was not bound by Bowers.' 34 The court further stated that while the drafters of Tennessee's constitution could not have envisioned every scenario that would arise over the centuries, it was certain that they "foresaw the need to protect individuals from unwarranted governmental intrusion ... involving intimate questions of personal.., concern."
The court looked briefly at the State's argument for a compelling state interest in prohibiting homosexual sodomy. The State alleged five state interests that were advanced by the Homosexual Practices Act, including that (1)the Act was intended to discourage activities that did not lead to procreation; (2) the choice of a "socially stigmatized" lifestyle led to drug and alcohol abuse and suicide; (3) the Act discouraged homosexual relationships because they are "short lived, shallow and initiated for the purpose of sexual gratification;" (4) "the Act prevents the spread of infectious disease;" and finally, (5) the Act promoted the "moral values" of the citizens of Tennessee.
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The court quickly dispensed with the State's allegedly "compelling interests" by reminding the State that citizens had the right to procreate or not, at their discretion.1 37 The court found that the "State's attempt to rescue homosexuals from a socially unpopular lifestyle does not provide a compelling reason ... for infringement of the fundamental right of adults to engage in private, noncommercial, consensual sex."' ' 38 The Court found no evidence that the Homosexual Practices Act discourages drug and alcohol abuse and suicide and no evidence that homosexual relationships are "short lived" and "weaken the 'fabric' of the community." 139 The court held that the statute was "actually counterproductive to public health goals" since it caused people to fear treatment for infectious disease.' 4° Finally, the court found that: In short, the Tennessee Court of Appeals entered the stream of change by holding:
[A]n adult's right to engage in consensual and noncommercial sexual activities in the privacy of that adult's home is a matter of intimate, personal concern which is at the heart of Tennessee's protection of the right to privacy and that this right should not be diminished or afforded less constitutional protection when the adults engaging in that private activity are of the same gender. The Plaintiffs contended that the statute violated Article II, Section 10, of the Montana Constitution, which provides that "the right of individual privacy is essential to the well being of a free society and shall not be infringed without the showing of a compelling state interest."' 146 As in other cases of this nature, the State contended that the U.S. Supreme Court in Bowers had already resolved the issue, and that there was no right to privacy in existence for homosexual activity. Regarding the State's allegedly "compelling interest" in protecting the public morality of the State of Montana, the court looked to Campbell v. Sundquist in which the Tennessee Court of Appeals stated:
With respect to regulation of morals, the police power should properly be exercised to protect each individual's right to be free from interference in defining and pursuing his own morality but not to enforce a majority morality on persons whose conduct does not harm others ....
Indeed, what is considered to be "moral" changes with the times and is dependent upon societal background. Spiritual leadership, not the government, has the responsibility for striving to improve the morality of individuals. 1 50 The Montana Court held that the State had no compelling interest for "such an intrusion" into the private lives of its citizens. The Montana court, in line with previous decisions in Kentucky and Tennessee, found that the Montana Constitution created a right to privacy which did not allow the State's intrusion into the private sexual lives of its homosexual citizens and stated that "there are certain rights so fundamental that they will not be denied to a minority no matter how despised by society. In Montana, the right of privacy is such a right."' ' 52 In 2002, the State of Arkansas, with a statute criminalizing homosexual activity on its books since 1977, waded into the river of change with its landmark case Jegley v. Picado. 153 Citizens of Arkansas brought a suit for declaratory judgment and an injunction against the enforcement of Arkansas Code Section 5-14-122, which criminalized sodomy between individuals of the same sex.
154 Plaintiffs alleged that they were harmed as the statute criminalized their intimate conduct and violated their privacy. 55 The citizens contended that the Arkansas Constitution provided an inherent right to privacy, the existence of which made the statute in question unenforceable. 
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The Arkansas Court acknowledged that there was no federally protected right to commit homosexual sodomy, but, as other states had before it, determined that it was possible that the Arkansas Constitution contained a right to privacy "more protective than the federal right."' 58 The court noted the similarity between the Arkansas and Kentucky Constitutions regarding the right to privacy.59
In examining the state constitution, the court looked first to Article 2, Section 29, which provides that the rights granted by the constitution "must not be construed... to deny. . . other rights retained by the people."' 16 Having made this determination, the court advanced to an exploration of Article 2, Section 2, which provided in pertinent part that "all men are created equally free and independent, and have certain inherent and inalienable rights, amongst which are those of enjoying and defending life and liberty;... and of pursuing their own happiness." 161 The court also looked to Article 2, Section 15, of the Arkansas Constitution, which guaranteed citizens the right "to be secure in their persons, houses, papers and effects against unreasonable searches and
The court further noted that Article 2, Section 18, of the Arkansas Constitution required that privileges or immunities not be granted to any citizen or class of citizens "which upon the same terms shall not equally belong to all citizens.
' 63 After considering the constitution along with other statutes, rules, and case law, the Arkansas Supreme Court concluded that the State had a "rich and compelling tradition of protecting individual privacy and that a fundamental right to privacy is implicit in the Arkansas Constitution.
' 64
The court also considered whether the State's interest in protecting public morality was sufficiently compelling to allow the statute to stand and concluded that it was not. 165 The court ruled that the State had not shown that the legislation bore a "real or substantial relationship to the protection of public health, safety and welfare" to justify "the prohibition of consensual, private intimate behavior between persons of the same sex. The Supreme Court granted certiorari to consider whether the statute violated the Equal Protection Clause, the right to privacy protected in the Due Process Clause, and, finally, whether it was time to overturn Bowers. 176 The Court disagreed with the way the Bowers Court had framed the issue. The Bowers Court identified the issue as being whether the U.S. Constitution granted homosexuals a fundamental right to commit sodomy and, therefore, invalidated the laws of many states making such conduct illegal as they had for "a very long time.,' 177 The Lawrence Court stated that the Bowers Court failed to "appreciate the extent of the liberty at stake" and that to say the issue in Bowers was merely the right to engage in particular sexual conduct "demean[ed] the claim the individual put forward, just as it would demean a married couple were it to be said marriage is simply about the right to have sexual intercourse."'1
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The Lawrence Court went further and said that the statute touches upon the "most private human conduct, sexual behavior, and in the most private of places, the home. The statutes do seek to control a personal relationship that.., is within the liberty of persons to choose without being punished as criminals. ', 179 This should, the Court ruled, "counsel against attempts by the State, or a court, to define the meaning of the relationship.., absent injury to a person or abuse of an institution the law protects."' 80 "The liberty protected by the Constitution allows homosexual persons the right to make this choice.','
81
The Lawrence Court then addressed the contention by the Bowers Court that the proscription against homosexual conduct has "ancient roots."' ' 82 The Court essentially held that the historical perspective adopted in Bowers was incorrect and that there "is no longstanding history in this country of laws directed at homosexual conduct as a distinct matter.' 83 Rather, early proscriptions against sodomy were directed against both same-sex and heterosexual couples in an attempt to limit non-procreative sexual activities in a more general sense.184 The Court further noted that it was not possible for legal proscriptions against sodomy as it applies to homosexuals to have "ancient roots" as the "concept of the homosexual as a distinct category of person did 186. Id. at 571.
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Lawrence also addressed the Bowers argument that homosexuality had historically been condemned not only in the legal arena, but also by "JudeoChristian moral and ethical standards."' 8 7 The Court acknowledged the importance that such ethics and ideals hold in the lives of many, but determined that the history of this "moral condemnation" is open to a variety of interpretations and that, in any event, "the laws and traditions in the past half century are of the most relevance here."' 88 The Court determined that the issue before the Court was "whether the majority may use the power of the State to enforce these views on the whole society through operation of the criminal law. 'Our obligation is to define the liberty of all, not to mandate our own moral code.
, " 18 9
Lawrence looked at Bowers as an anomaly during an "emerging awareness that liberty gives substantial protection to adult persons in deciding how to conduct their private lives in matters pertaining to sex."' 9 The Court was surprised that the Bowers Court did not recognize that emerging trend, as it "should have been apparent.'
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In making its decision, the Court looked to two cases decided In considering the national trend in the legal system toward the decriminalization of homosexual activity, the Court also turned to cases discussed earlier in this Note, where states found statutes criminalizing homosexual activity to violate their state constitutions.
1 97 Moreover, the Court found that there was no state interest sufficient to "justify [the statute's] intrusion into the personal and private life of the individual," nor was there sufficient individual or societal reliance on Bowers that "could counsel against overturning its holding." In short, the Court determined that "Bowers was not correct when it was decided, and it is not correct today. It ought not to remain binding precedent. Bowers v. Hardwick should be and now is overruled. ' '2°°I n looking at a recent legal history defining the right to privacy in relation to sexual matters, it is clear that the trend in the past fifty years has been to broaden the penumbra of rights included in the right to privacy. 201 2° Carey v. Population Services made it clear that everyone, regardless of marital status or age, had the right to prevent conception through the use of contraceptives. 2 0 5 However, as the heterosexual population was enjoying an expansion of its rights to keep sexual matters private, the homosexual community was experiencing the opposite as states instituted legislation banning homosexuals from performing acts of sexual intimacy solely because those acts took place between people of the same sex. 2°B owers solidified the line between the right to privacy in the heterosexual community and the right to privacy in the homosexual community, making it clear that the lesbian and gay community was still considered a separate community with different, and fewer, rights to privacy in their intimate lives. However, the revolution in the right to privacy did arrive at the homosexual community's doorstep as states began failing to actively enforce statutes prohibiting homosexual activity, and then striking the statutes as violating the state, if not the federal, constitution. Nicaragua is also constrained by three other long-lasting traditions: machismo, the influence of the Roman Catholic Church, and perceptions of the Nicaraguan court system. Nicaragua has a long-standing tradition of machismo. 216 The late Carlos Nunez, former President of the Nicaraguan National Assembly, described the concept of machismo as follows:
To me, machismo is a particular form of manifestation of the oppression by the male of the female that not only carries with it discriminatory attitudes, but since the disappearance of matriarchy and the imposition of patriarchy, has meant reducing the female to the condition of object, with the male acting as head of the family, and thus demanding, ordering, and imposing, without taking into account what I would call the exercise of democracy inside the house and outside of it.
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This constant presence of machismo in Nicaraguan society might seem to affect only women, but it has a direct effect upon the homosexual community as well.
218 While the terms "homosexual" and "gay" are being used more frequently in Nicaraguan society, the derogatory term, cochon, is still often used. 219 The term refers to the "passive" partner in a male homosexual relationship. 2 20 In Nicaragua, as in many Latin American countries, the "passive" male partner is the person most frequently stigmatized while the "perpetrator' s" actions are seen as consistent with the "norms of masculinity in a culture of machismo." 22 ' This culture of machismo has contributed to the homophobia that is still rampant in Nicaragua today. 222 In 1992, Luis Sanchez Sancho, the acting President of the National Assembly, stated during an interview that he "would rather have a daughter who is a prostitute than a son who is a cochon." 223 With homophobia so accepted among the highest government officials, it is perhaps not surprising that there are a limited number of Nicaraguans willing to discuss their sexual orientation. 224 When writing an article about the Nicaraguan Constitution in 1995, Martha Morgan noted that "by late 1994, only about a dozen gay and lesbian individuals in Nicaragua were fully out of the closet and willing to speak publicly about their sexual orientation. 225 The government continues to perpetuate a bias against homosexuals in Nicaragua. A gay citizen of Nicaragua, and a member of an LGBT 226 organization, Puntos de Encuentro, notes that while such organizations are permitted to function, "the National Assembly has never approved a specific legal status that would allow [them] to exist as such. 227 The same individual noted that the general situation for members of the gay community in Nicaragua is "very difficult, as a daily struggle to convince the family, friends and work or study colleagues that we are equal .... ,,228
In Nicaragua, the Roman Catholic Church continues to have a heavy influence in the lives and views of its citizens. 229 Although the Nicaraguan constitutions since 1939 have included provisions for a secular state and have guaranteed freedom of religion, the Church continues to have a "special status" in Nicaraguan society. 233 Indeed, the Roman Catholic Church took part in drafting the Constitution. 234 "Its leadership, represented by the Nicaraguan Conference of Bishops, issued a pastoral letter following publication of the first constitutional draft in which it stressed its opposition to military conscription and family planning. ' 235 Bishops of the Church continue to lend their authority to state occasions and "their pronouncements on national issues are closely followed.
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Representatives of the Church acknowledge its role in politics only in a "broad sense as [it] look[s] for the common well being of the nation. 237 However, some religious leaders hold "important" offices in the Nicaraguan government. 2 38 The influence of the Church continues to be so strong in Nicaragua that, some say it "constitutes (unofficially) another state power. ' 239 During the 1980s, the leaders of the Church were often opposed to governmental policies. 24° In contrast, the 1990s ushered in a time of closer ties between the Nicaraguan government and the Nicaraguan Roman Catholic Church. 241 The present government has close ties to the Vatican and has given its support to the Church. 24 Id. For example, the Church was involved in negotiations when commandos held Nicaraguan officials hostage. Later, the Church was also involved in mediations with Sandanistan warriors. Interview, supra note 237. Additionally, "a large part of the education systems, in particular the private institutions that serve most upper-and middle-class students, is controlled by Roman Catholic bodies. 246 The Roman Catholic Church continues to be a "great influence on the current government and it is a major obstacle for the recognition of LGBT citizens's [sic] rights. Its position is to try to eliminate any formal expression of the reality that we [homosexuals] live in, work in and contribute to the development of Nicaragua., 247 In response to protests against a new provision of the Nicaraguan Penal Code criminalizing sodomy between members of the same sex, the President of the National Assembly stated "[f]or Christians, which the immense majority of we Nicaraguans are, sodomy is contrary to natural law and Divine Law and its propagation in the society merits the biblical punishment that fell on the city of Sodom. ' 248 Given the continued hold of both the Roman Catholic Church and the culture of machismo in Nicaragua, the Nicaraguan attitude toward homosexuality and homosexual practices is not surprising. In contrast to the United States, which is reducing its legal bias against homosexual activity, Nicaragua is broadening its discrimination against homosexual activity.
The final stumbling block in Nicaraguan society is one that might seem rather odd to a citizen of the United States. Simply stated, the courts are not seen as effective agents of change in Nicaragua. 249 Some of this attitude may relate simply to the nature of the courts in Nicaragua's civil law system.
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"[C]ivil law systems traditionally [limit] the role of the courts more sharply than the common law systems." 25 1 A civil law system usually relies on written codes same bureaucratic requirements applied to other religious and humanitarian organizations." Id. After these allegations were made, Catholic organizations reported that they had difficulties similar to non-Catholic organizations. Id. Although the government addressed the problem by publishing additional guidelines in 1999, "the issue remained controversial during the period covered by this report." Id.
244. Global Missions Fellowship, supra note 231. "For example, the government has made attempts to restrict women's roles in the workplace and to focus on their roles as housewives and mothers." Id.
245 or statutes "as sources of law to a much greater extent than do common-law systems.
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The courts are allowed only to interpret and apply law, not change it and the laws they are charged with enforcing are often "antiquated codes.",5 In fact, Nicaragua has "changed its constitution more frequently than it has changed its codes. ' 2 "2 Complicating the issue, the "codes, as well as their even older procedural counterparts ... , contain archaicprovisions that flagrantly contradict the guarantees of the new constitution."
Even more curious to individuals used to the methods of the United States, the Nicaraguan courts generally apply judicial decisions only to the case at hand, and there is "no binding precedential value even for lower courts. ' 
Nicaragua is not the only Latin American country with such a problem.Y In Columbia, the citizens often refer to their judiciary branch as "Cindarella- [sic] . 258 However, these problems are noted to be particularly acute in Nicaragua.
9 Rodrigo Reyes Portecarrero, former President of the Nicaraguan Supreme Court, summarized the problem succinctly:
It would not occur to anyone here to use the legal system as an instrument of power to change things. It would not occur to anyone. Here, they would think of taking to the streets, or of going on strike, or of making a scandal, or of making barricades, or of complaining to the National Assembly, but we Nicaraguans are not accustomed to using the mechanism of law as an instrument to obtain justice .... We don't believe in the law. It is a cultural problem of ours. 2°B .
Broadening the Nicaraguan Penal Code and the Role of the Constitution
The 1974 Penal Code addressed the issue of sodomy. Under Article 205, the Penal Code provided:
Concubinage between persons of the same sex or against nature constitutes sodomy and those who practice it in a manner that is scandalous or outraging modesty or public morality will suffer the penalty of one to three years in prison; but if one of those who practices it, even in private, had over the other disciplinary or control, as superior, guard, teacher, boss, guardian or in whatever other form that implies influence or authority or moral direction, the penalty shall be for him, from two to four years, the same as when it is practiced with one less than 15 years old or with force or intimidation. 26 ' When preparing the new constitution, the initial reform proposal simply deleted this provision as a response to "growing concern about the penal code's outmoded treatment of sodomy. ' 262 However it soon became clear that the 1979 revolution had not changed society's negative attitudes towards the gay 263 and lesbian community.
Initially, perhaps no one noticed the deletion of the sodomy provision, but, eventually, the assembly committees did, indeed, notice the deletion.
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While it is still not known who proposed the new language of the sodomy law, by the time the reform bill reached the full assembly, not only had sodomy been revived as a crime, but the definition had been broadened to include "inducing, promoting and propagandizing., 265 The addition of this new language provoked such heated debate that a vote was taken twice, but ultimately the new language was preserved. 266 The article, approved as Article 204 of the penal code, now states as follows:
He commits the crime of sodomy who induces, promotes, propagandizes or practices in a scandalous manner concubinage between two persons of the same sex. He will suffer the penalty one to three years in prison. When one of those who practices this, even in private, has over the other disciplinary power or control, as superior, guard, teacher, boss, guardian or in whatever manner that involves influence or authority or moral direction, the penalty for illegitimate seduction will apply to him as the only responsible party. 267 The language of this article is ambiguous in some senses and extremely clear in others.
26 8 The law clearly distinguishes between heterosexual and homosexuals in two ways. First, the change of language in this provision is 261 clearly intended to decriminalize heterosexual sodomy. 269 The original provision as Section 205, identified as a crime concubinage between persons of the same sex or against nature, while the revised Article specifies that, in order to be criminal, sodomy must take place between persons of the same sex. 270 In many ways, this removal of sodomy between heterosexuals from the prohibition and the clear specification of the crime as requiring two members of the same sex mirrors the United States' initial criminalization of sodomy through state statutes enacted in the early 1970s. 27 1 The new Code further discriminates against homosexuals by deleting Article 206 of the 1974 Penal Code, which required that all individuals behave in a manner not offensive to "modesty or good customs by seriously scandalous acts not otherwise expressly penalized" or be subject to a sentence of up to two years imprisonment.
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The biggest and most noticeable change in the provision is clearly the addition of the language prohibiting the "inducing, promoting or propagandizing" of such behavior.
3 Considering the highly "closeted" (referring to gay and lesbian individuals not open with the identification of their sexual orientation) nature of Nicaraguan society, the response to this portion of Article 204 was impressive.
27 4 Over four thousand signatures were gathered petitioning President Chamorro to veto this section of the bill. 2 Although counsel for the President, Antonia Lacayo, assured the community that "nobody wants a [witch hunt]," the provision was approved in its entirety. 276 Curiously, the periodical publishing the new law was dated September 9, 1992, but it was not issued until late October, 1992.277 The late publication "appeared perilously close to the end of the sixty day period for filing constitutional challenges to new legislation by way of recurso por inconstitucionalidad." 278 Nonetheless, a challenge to the provision was filed with the Nicaraguan Supreme Court on November 9, 1992.279
The recurso challenged the provision on the grounds that it was unconstitutional. 280 In doing so, it put forth that the provision violated various sections of the Constitution which allowed for individual liberty, respect for the private lives of individuals and their families, and for their honor and reputation, contained in Article 25, Section 1, and Article 26, Sections I and 3, respectively.
28 2 83 She indicated that it was the Court's responsibility to resolve any legal problems once the law was promulgated. 2 4 Others were not as reluctant to comment on the law. 285 Alfredo Caesar, President of the National Assembly, requested that the challenge be rejected for failure to comply with the requirement that the challengers describe the prejudice, either direct or indirect, caused by the law. 286 He went on to state that the law did not prohibit sodomy, but rather its "inducement, promotion, propagandizing or practice in a scandalous manner" ,, 287 and that the "sin is the scandal.
Regarding the recurso's reference to international human rights declarations incorporated in the Constitution, Cesar before the law, the legality of crimes and punishments, respect for the physical, psychological and moral integrity of persons, the prohibition of torture and cruel, inhumane, or degrading proceedings, punishment or treatment and freedom of expression and information under Articles 4, 27, 48; Article 34 (10) stated that "these are not on point because they are inspired by different moral conceptions than those that dominate our society." 288
The Procurado General de Justicia, Guillermo Vargas Sandino, also commented upon the challenge as well, pointing out that adults freely practicing "their sexual activity" (presumably homosexual relations) do not violate the Penal Code however "immoral and... repugnant" such activity 289 might be.
Vargas also cited the Constitution in order to defend the sodomy law, citing Article 24, which provides that "the rights of each person are limited by the rights of others, for the security of all and for the just exigencies of the common good." 2°D uring the debates over the sodomy provision, the leader of the Revolutionary Unity Movement, Moises Hassan, described homosexual conduct practiced in a "scandalous manner" as:
[W]hen, in the streets of New York or of whatever North American city, hundreds of homosexuals march claiming "gay power". ... How can this be permissible? Here we must have a law that prevents that any day one hundred of these people who have the right to be what they are, but do not have the right to make this ostentatious. This is what is immoral, to make it ostentatious, a hundred people that march in the streets in front of your house, in front of mine, in front of a school Ultimately, the Supreme Court rejected all challenges to the law on March 7, 1994.292 The Court addressed the challenger's arguments in only the most "cursory" of responses and denied that any of the constitutional provisions cited in the recurso were relevant to the case at hand. 293 The Court stressed that the provision did not discriminate against the liberty of expression since the phrase "in a scandalous form" limits the sodomy provision. 294 The Court then turned to a long defense of the institution of the family and stated in its opinion:
To authorize the functioning and liberty of sodomy would be a legal attack against the growth of the Nicaraguan population, a move backwards in its political, economic, and social advances, due to the lack of men and women to push ahead 288 the progress of Nicaragua .... To accept the arguments of the challengers would be equivalent to authorizing the practice of sodomy and as a consequence destroying the noble purposes of marriage. 295 The Court further stated that "[t]o authorize the performance and freedom of sodomy would be a legal attack against the increase of the Nicaraguan population, a step back for its political economic and social advancement, due to the lack of men and women to push Nicaragua's progress forward. 29 6 The Court concluded with the comment that "rather than protecting sodomy, ways should be found to limit it." 297 Upholding Article 204 had two effects, one expected and one likely not. 298 Rather than immediately chilling the gay population of Nicaragua, the passing of the law brought the gay community "out of the closet and into the public spotlight to an unprecedented degree" and began the shaping of the gay population of Nicaragua into a more organized political movement, the effect of which has yet to be seen. 299 However, for some members of the gay community who were less willing to be open about their sexual orientation, the "law and the publicity surrounding it clearly had an intimidating effect." 300 The initial effect of the new law was as expected, an increase in the stigmatization toward Nicaraguan gays and lesbians. 30 It is too soon at this juncture to evaluate the effect that the sodomy laws will have on the gay and lesbian population of Nicaragua. Some believe that there is no intention to actually enforce the sodomy provision of the law, but that it is merely intended to remind the gay community that it does not have the moral approval of the majority of the Nicaraguan population.
3 0 4 On the other hand, the provision may only further imbed the traditional heterosexist values propagandized by a culture dominated by Roman Catholicism and machismo.
IV. TREATMENT OF HOMOSEXUALS AND HOMOSEXUAL ACTIVITY IN THE INTERNATIONAL ARENA: A FEW COMPARISONS
In considering the similarities and differences between the policies of the United States and Nicaragua it is helpful to consider the attitudes of various countries in the international arena. There are a variety of methods that countries of the world are using to address the treatment of homosexual activities in their homelands. Policies toward the homosexual community cover a broad spectrum.
A. The Extreme End of the Spectrum: Iran and Saudi Arabia.
Iran and Saudi Arabia operate at an extreme end of the spectrum. Both countries still execute individuals for engaging in homosexual activity. 30 beheaded as a result of the government's anti-homosexual policy. 310 On November 12, 1995, another man was condemned to death for "the obscene act of sodomy" and was executed by stoning. 31 ' The policy in Saudi Arabia is similar to that in Iran.312 Again, homosexual acts are illegal and are subject to the death penalty. 31 3 A married man must be stoned to death, while a "free bachelor" is subject to one hundred lashes and banishment for a year.
31 4 While there is no specific discussion of treatment of lesbians under Saudi Arabian law, Islamic law considers sexual activity between women as adultery, administering the death penalty by stoning for married women and one hundred lashes to unmarried women. 31 5 In 1997, the religious police "frequently" arrested men for participating in homosexual activity.
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B. Technically Legal, but Still Punished: China and Brazil
With the advent of the "open door" policy in China in 1980, the "taboo" on homosexuality in China became less prevalent. 3 17 Both the legal system and society as a whole in China have become more accepting of homosexuality in the past decade. 31 8 However, at the 1995 International Gay and Lesbian Association's Annual Conference in New York City, a gay man from China shared that if a homosexual is "found out" in his country there is much to fear.
31 9 For example, in China, it is still considered acceptable to use not only herbal treatments, but also electrodes, to "cure" homosexuals. 320 Homosexuality in China may also still be punished under the term "hooliganism." 321 "A 'hooliganism' conviction commonly leads to jail time and 're-education' for gay men and lesbians.
prison system in Russia, it isn't clear that the government will know who or where these hundreds, perhaps thousands, of prisoners are.
3 34 When a human rights delegation attempted to speed the release of prisoners held under Article 121.1, "many officials were unwilling to help," with one official quoted as saying, "I don't care what has been repealed. They're still in there and they will stay in there." 335 A poll of the Soviet Union's population taken in 1990 "showed that a third of the population.., believed that homosexuals should be exterminated, a third believed [they] should be isolated from society and only 10 percent believed [they] should be left alone." 336 However, there has been progress towards acceptance of the homosexual community in Russia since the decriminalization of homosexual activity in 1993. 337 During a governmentsponsored conference in Moscow entitled "The Family on the Eve of the Third Millennium," a discussion regarding same-sex marriage was held and the "recommendation to legalize such unions was taken without contradiction. 338 A greater indication of progress occurred during a 1994 survey similar to the one taken in 1990, in which the Russian population reported that only 18% wished to "liquidate" homosexuals, while the percentage of those wishing to "leave them by themselves" rose from 12% to 29%.
D. Countries that Embrace Their Gay Communities: Denmark, the Netherlands, South Africa, and Canada.
Other countries in the international community have been much less reluctant to embrace their homosexual communities. In Europe as a whole, it has been noted that:
There is now a better understanding, and in consequence an increased tolerance, of homosexual behavior to the extent that in the great majority of the member-States of the Council of Europe it is no longer considered to be necessary or appropriate to treat homosexual practices of the kind in question as in themselves a matter to which the sanctions of the criminal law should be applied. 3°3 be to deny citizens a right without a sufficiently compelling interest of the State. 359 The United States remains, however, only willing to grant homosexual citizens rights pertaining to their exercise of sexuality within the bedroom. As of yet, the United States has refused to allow other rights enjoyed by heterosexual couples to extend to homosexuals. The most obvious example of this is the United States' refusal to sanction gay marriage. 3°N icaragua, by contrast, is also willing to permit homosexual conduct to take place in private, as long as such conduct does not create a scandal.
1
However, Nicaragua's reasoning behind this continues to be a desire to keep homosexual citizens out of the eyes of the populace in order to prevent offense to the majority of the citizens of the country. 362 Rather than seeking to protect the rights of homosexuals, Nicaragua is more concerned with limiting them as much as reasonably possible without making the existence of homosexuality itself illegal. 363 The irony is, of course, that the legal outcome of these two approaches, despite the different reasoning behind them, is not terribly different. While homosexual citizens of the United States can certainly be more relaxed while exercising their right to seek liberty and sex, as they desire, they, like homosexual citizens of Nicaragua, are forced to endure the knowledge that the majority of the population and the legal system would prefer to hear no more about it than necessary. 
